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I. ° CURRENT CASES

A. -CLASSIFICATION . j . . .

H

N 3 S ’

Massachusetts: Stewart, et al. v. Philips, et al., Civil Action No..
B 70-1199-F (U.S.;p. Ct., Mass.), filed September 14,
2. ’ . 1970 - : ' :

“

A

The law éﬁif’Iﬁ‘prE§Eﬁtiy*ﬂtrmant“whfha“the“partieé*oversee~i&p%emeﬁ£a

";;ipnupf new legislation which, if implemented properly, would provide *
plaintiffs the relief they smought in this case. -

B.. COMMITMENT - : a

A . i
District of Columbia: Poe v. Weinberger, No. 74-1800 (U.é. D. CE.,
SN il D.C.), filed December 10, 1974. .

Cross motions for summary judgment have been pending for several month
before a three-judgé court; however, a hearing date has. yet to be set;.

-

District of Coiﬂmbia: United States v. Shorter (Superior ct., D.C.),
. - decided November 13, 197f. No. 9076 (D.C. Ct.
of Appeals), decided Augpst 26, 1975.

LA 4
]

.

Recogniz;;ﬁ that the treatment of the mentally retarded and the mentall
111 is quite different, the District of Columbia Court of Appeals n%yer-
theless reversed the trial court and ordered that Mr. Shorter be com-
mitted to a hospital for the mentally ill. The cogrtﬁreasoned that the
commitment was only temporary and, of limited duration for purposes of
evaluation and for determination of a proper course of 'treatment.
Georgia: Pate v. Parham.* ’

Named plaintiff in this suff s a 23-year-é1d fmentally retarded man with
no criminal record who was accused of molesting a minor. On July 2,
1970, he was found incompetent to stand trial and was indefinitely
committed to the state"s maximum security mental hospital.

Plaintiff sues on his qwn behalf and on behalf of all-others similarly
gituated. Relying on the United States Sﬁpreme Court opinion in Jackson
v. Indiana, 406 U.S, 715 (1972), he alleges a denial of due ‘process and
equal protection. 1In Jackson, the Supreme Court held that a person
committed on the basis of incompetency to stand trial may only be held
for a reasonable time necessary to determine whether there is a sub~- '
stantial probability that competency will be attained: If it is de- :
termined that the person is unlikely to becdme competent, ghen”the state

must either institute civil commitment proceedings or release the person.

e . 1 .
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Michigan: White v. Director of Michigan Department of Méntal Health,*"

No. 75+10022 (E.D. Mich.), filed August .6, 1975. -
.Plaintiffs 1n this case challenge tbe constitutionality .of a Michigan °
statute which allows minors to be admitted to mental hospitals solely on
the consent of parents.

The court has ruled that a three jnﬁge court should be convened to hearl

_ the suit, e

o

befendants' motion te dismiss portions-of the ccmplaint ‘on mootmness - -
grounds has been denied. The court held that even though the named
plaintiff was not in a«mental institution when the suit was instituted,

the damages requtsted plus the possibidity of re- -commitment rendered the -
question of the, Lonstitutionality of the qtgtute a justiciable one.

Penngylvania: §prtley, et al. v. Kremens, et al., Civil Action No.
72-2272 (U.s. D. Ct., E.D., Fa.), decided July %ﬁ? 1975.

On November 17, 1975, the court issued, without dissent, an Order. to
provide and Implement the declaratory and inJunctive relief to which
plaintiffs were htld entitled in the c?urt s “July 24, 1975 opinion

In the vaembcr Order, the court ruled, .inter alia, that all children
who were committed pursuant to the unconstitutional statutes must be
released within 120 days, unless they are recommitted gprsuant to con-
stitutional procedures, T Ty

~

Defendants have appealed both the July and November decisione te the
United States Supreme Court »

.
-

On December 1,. 1975 defendants' applicat{on for stay pending appeal was
denied by.the threé-judge diqtrict court . '

) \
Pennsylvania:  Mersel, v. Kremcnq * No. 74-159 (U.$.”D. Ct., E.D. Pa.),

R

decided August 20, 19/5. - .
4 .
Plalfitiffs in this class action challenged the constitutionality of a -
portion of the Pennsylvania Mental Health and Mental Retardation Act of
1966, which provides for the summary revocation by ‘directors of .state

'| mental health facilities of leaves of absence granted to patients in
« "thosge facilitie% . ] . .

On Aupuqt 20, 1975, the' district court, finding that the statute was
"almost”completely devoid of the due process of ‘law required by the
Pourtecnth Amendment " held the - qtatute un(ongtitutional, nullsand vold.
The ciurt ordered the parties to submit proposed forms of order con-
sistent wlth its opinion, and schedyled a hearing for October 31, 1975.
th court qta»cd‘txetution of its judgment until further notice.

A 3
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- C.  EDUCATION ,
N ‘ = | '
Arizona: Eaton, et al. v. Hinton, et al., Civil Action WNo. 10326 '
(Superior Ct , Ariz. ),‘filed Deoember 10, 1974,

-

Plaintiffs have - filed a motion- for certification of. the clq;ses- .

,VCalifor Q@lifornia Association for Retarded Children v. %tate

County), filed July .27, -1973.

and the Law."

¢

No new' developments since Septeg?or, 1975 issue.of 'Mental Retardation

-~ - 4 ’ 4
Colorado: Colorado Association for Retarded Children v. The State

of Colorado, Civil Action No. C-4620 (U.S. D. Ct., Colo.).
On October 7, 1975, a three-judge panef ruled on the motions for summary
judgment, or in the alternative, for dismissal, filed by nine of thg
eleven school district défendants. .

-~

The court dismissed, without prejudice the action as to three of the
. school districts based om plaintiffs' concession that there were no
longer any plaintiffs with standing to bring éﬁit against them.
- '

The sults against five other schéol districts ,were dismissed, w}thout
prejudice, as moot.. The court found that those districts: (1) have
‘implemented or substantially implemented‘the Coloradq Handicapped
Children's Education Act and are making substantial progress toward
providing adequate, meéningful education programs for Fll handicapped
. children; (2) have established adequate due process procedures for the
J - placemtnt of handlcapped children; and (3) have madé available to the
named plnintiffq suitdble public education programs. The court answered
plaintiffs' claim that the issue of compensatory education still remains
as to the.five districts by stating:

p ...we are satisfied that the State Department of Education
and the State Department of Institgtions, in concert with the
school districts, will continually use their best efforts,
commensurate with budgeting and ataff limitations, to prgvide
those children who were deprived of public education in ;he
past with remedial measures to enable them to attain thelir
full educational potential.“ ’

The court denled the motion to dismise of one school di trict The
court ruled that there still exists a justiciable controversy as tp that
~school district since,
.thore remains some queétion as to whether Denver is
making as concerted effort as possible to locate and provide

Board. of Education, No. 237277 (Superior Ct , Sacramento .
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-~4h&€hfeH€maiﬁiﬂﬁ%heei district defendants and each of théremainfﬁg'*"'

adequate education commensurate with the needs of all handi—
‘capped childﬁen within its boundaries." . .
The court, on its own, dismissed as defendants the State of Colorado and
‘its' Governor.

<

state defendants were ordered to file reports by January 1, 1975, re- -

- flecting the progress made toward ImpIementatIon of the Education Act

Illinois:’

C.S.,'et al. v. Deerfield. Public School District #109, Civil

Action No.. 73 L 284 (Circuit Ct., Nineteenth Judicial f
Circuit, Lake County, I11.).
Neo new developments sinee September,
and the Law."

1975 issue of 'Mental Retardation

Illinois: W.E., et al. v. Board of Education of the City of Chicago,
et al., Civil Action No 73 CH 6104 *(Circuit Ct., Cook:
County, Ill.). .
Defendants' motion to dismiss was granted witnnut opinion on July 30,
1975.

. Plaintiffs filed a notice.of appeal in August, 1975, and are presently

.preparing their brief.

Dembrowski v. Knox Community School Corporation, et al.,.
Civil Acftion No. 74-210 (Starke County Ct., Ind.), filed.
May 15,. 1974. ‘

Indiana:

)
»

No new Rnown developments since September, 1975 issue of '"Mental Re- -
tardation.and the Law." -

North Carolina Assocfation for Retarded Children,
Inc., et al. v. The State of North Carolina Board
oP-Public Education (U S. D. Ct., E.D. N.C.), filed
May 18, 1972. .

North Carolina:

The United States, a plaintiff-intervenor, has filed an amended com-
-plaint which expands this right to education,suit to now include ster-
ilization and right to treatment issues. :

NorthLDakota Associétion fof Retarded Children v.
Peterson (U.S. D. Ct., N.D.), filed November, 1972.

North Dakota:

\

The law suit is presently dormant while state 1egislation which provides
for virtually alil of plaintiffs' demands is being implemented.

-
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Ohio: Cu&ahoéacCéunty Assoclation fors/Retarded Children and ‘
Adults, et al. v. Essex, No. C 74-587 (U.S. D. Ct., N.D., Ohio). '

Plaintiffs have filed a motion fgrzparfial summary judgment which seeks
to tést the constitutionality of the State of Ohio’s allegedly dis-
czimj_natg;y;.patnermnﬁ education. ‘ -

S SN P PRI -

Washingtén:' Rockafellow, et al. v. Brouillet, et al., No. 787938\_

R4

[

~ " (Superior Ct., King County, Wash.).

Defendants have croés-appealéd the trial court's findingvthat-plaiﬁtiffs
stated a cause of action. ’

. .
Argument of the appeal and cross-appeal is scheduled £or February 23,

71976, before the Supreme Court.of Washington. :

D. EMPLOYMENT

Florida: Roebuck, et al. v. Florida Department of Health and
‘ Rehabilitation Services, et al., 502 F.2d 1105 (5th Cir.
' 1974) .
|

The trial court has denied motions by defendalts to dismiss and to
convene a three-judge court. No trial date has yet been set.

Indiana: Sonnenburg v. Bowen, No. 74 P.S.C. 1949 (Porter County Circuit
Ct., Ind.), filed October 9, 1974.

.

A motion for summary judgment filed by defendants is scheduled for oo
argument on December 18, 1975.

Ohio: Souder v. Donahey, et al., No. 75222 (Supreme Ct., Ohio).

The case was set for oral argument before the Ohio Supreme Court on
November 19, 1975. '

Ohic: Walker v. Gallipolis State Institute,* Case No. 75CV-09-3676,
(Court of Common Pleas, Franklin County, Ohio), filed September 5,
1975.

Named plaintiff in this suit is a rgéident employee of the Gallipolis
State Institute, Gallipolis, Ohio, an institution operated by the Ohio
Department of Mental Health and Mental Retardation for treatment of
_persons who are mentally retarded or mentally ill.

Defendants are the Ohio Department of Mental Health and Retardation and

1t;he'State of Ohio. . ‘

Plaintiff sues on his own behalf and on behalf of all other similarly
situated employees of the Ohio Department of Mental Health and Mental,

/ 5 * ‘ i
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. . . : .
Retardation’ to fécover unpaid minimum wages, overtime coﬁpensation,
liquidated damages, attorneys' fees, and costs under.the provisions of
Section 16(b) of the Fair Labor Standards Act as amended, 29 U.S.C.
§ 216(b). . .

The named plaintiff alleges that from 1967 until December 31, 1974 he
worked at least 40 hours per week as a clerk and bookkeeper at the
Gallipolis State Institute. He further alleges that he was compensated

Id

ar a rdrte of only §.I5 per hour, in violation of the Fair Labor Stan-
dards Act. He subs for $18,720 in unpaid minimum wages- and liquidated
damages, as well as attorneys' fees and costs.

Plaintiff %as filed a motion for an appointment of a guardian ad litem
to prosecyte the cas® on his own behalf and on behalf of all others
similarly*sftpated. Plaintiff alleges that a guardian is nefessary to
avoid the conglicts created by the fact that: (1) under O o%law, an
involuntary commitment to a state institution acts as an’adjudication of
incompetence, thus persons committed to an institution may only consent
to sult through & guardian; and (2)- in the majority of cases, -the super-
intendent of the institution to which an individual is committed is '
named as guardian. Plaintiff claims that a guardian is necessary, since
in the present posture potential plaintiffs must rely on defendants and

defendants' agents to inform them of their rights and to press‘::;;://4{
claims. - . ' .

Defendants have filed a motion to dismiss the complaint sor in the al-
ternative to stay further proceedings until the decision in Souder

V. Dbnahex (reported above).

Reépoﬁses to both plaintiffs' and defendants' motions are fue on No-
vember 17, 1975. g

‘Tennessee: Townsend v. Clover Bottom, No. A-2576 (Chancery Court,
- Nashville, -Tenn. 1974). Denial of defendants' motion to
dismiss affirmed, 513 S.W.2d 505 (Tenn. Supreme Court
1974) ., anpeal dismissed and certfiorari denied June 9,
1975, 43 U.S.L.W. 3642 (No. 74-487). Application by
state for stay of judgment denied by Mr. Justice Stewart,
June 23, 1975. o )

>
A petition by the state for rehearing in the United _States Supreme Court
has been denied. \ ' :

The case will be tried in the state Chancery Court on the iagye of
damages in approximately February or March of 1976. ’

Wisconsin: Weidenfeilef’v. Kidulis (U.S. D. Ct., E.D. Wis.), filed
. August 21, 1974. Order, 380 # Supp. 445. : L

In November, 1975, the parties entered imfo a consent agreement which
provided: ‘ ' .

-




T vy . . . '
t .

»

~

)

- . . -
) Ne

1. that the defendants and,third-party plaiﬁiiffs will not in the ‘
future allow disabled patients of their nursing homes to perform any
janiterial or maintenance service without such compensation as would
comply with federal minimum wage laws, except where the patient does
work that is solely therapeutic and of no consequential benefit to any
of the defendants and third-party plaintiffs; '

. » .
2. that the defendants shall pay‘Sh,OOO to the plaintiffs within ten
days. ’ g ' - - o

'
2
. .

k. GUARDIANSHIP ~ . °

a

e

MicHigan: Schiltz v. Borradaile, No. 74-40123 (u.s. D. Ct., E.D.,
' -, Mich.), filed October 25, 1974. A

w -~

The hearing which was expected in the fall of 1975 has qot.as yet been
held. - ° ’ : : :

-

" The National Centér‘for'@he Law ‘and the “Handicapped and the.National

7 ' Senior, Citizens Law Qenterrhave moved to participate in the'case ‘as

friends of the court.

L] &

© {F. STERILIZATION.

District of Columbia: Relf v. Weinberger; National Welfare Rights Organ

: - ization, et al. v. Weinberger, et ‘al.y Civil
Action No. 1557-73 and No. 74-372, 372 F. Supp.
1196 (U.S. D. Ct., D.C., 1974).

In an opinion dated October 22, 1975, JG&ge Gesell denied defendants’
motion for modification of his March 15, 1974 o¥der. In the same
opinion, Judge Gesell denied, as stale, plaintiffs' motion for enfor-
cement. The denial was without-prejudice to refiling on the basis of
updated facts. ‘ :

- »

The record has now been retu}ned'to‘the Court of Appeais where cross-
appeals on the Order dre pending. T

-

- : . » : . Cw
North Carolina: Cox v. Stantom, et al., Civil Action 800 (U.s. D. Ct.,
: .« E.D., N.C.), filed January 18, 1974. ’

l¥ifinding that the district court incorrectly applied the statute of

# "{imitations and further finding that plaintiff's damages claims were not
time-barred, on ctober 6, 1975, the Fourth Circuit reverséd.the.dis7
trict court's dismissal of this suit and remgnde@'for further proceed-

- ings on the damages issue.

The Fourth Circuit upheld the district.court'S'dismissai of plaintiff's
claim for a judgment declaring the North Carolina steriliization statute

5.

1 ’ 7
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unconstitutional. The District Court had dismissed on standihg‘grounds
The Fourth Circuit, however, held that the issue is'moot since a new |
sterilization statute has been enacted., o = .

.o
- |

The parties are now engaged in discovery.

North Carolina: Trent v. Wright (U.S. D. Ct., E.D., N.C.), filed
‘ January .18, 1574. ' L

Now that the statute of limitations issue has been resolved in Cox v.

Stanton (see above), discovery is proceeding in this case.
\ . e \

v

G.  TREATMENT .

District of Columbia: Dixon v. Weirberger, No. CA-74-285 CG.S. D. Ct.,.®
: D.C.), filed February 14, 1974. '

No further developments since Séptember, 1975 issue of '"Mental Retar-

datioh and the Law." ‘

Florida: 0O'Connor v. Donaldson, 422 U.S. « 595 S. Cty 2486 (43
U.S.L.W. 4929, June 26, 1975), 493 F.2d 507 (5th Cir. 1974).

On Atgust 5,_tﬁé Fifth Circuit Court of Appeals held ‘that the trial -
court's instructions to the jury as to O'Connor's liability for com- .
pensatory and punitive damages were. insuffieient. Plaintiff filed a
motion with the Fifth Circuit urging reconsideration of the remand -
order. B . 0 . - )

-

On October 9, the Fifth Circuit, without opinion, denied Plaintiff's
petition for rehearing. Accordingly, the damages issue is now remanded
to the federal district court in Tallahassee, Florida for summary dis-
podition or for trial. On October 28, Plaintiff wrote a letter to the
district ‘judge réqUesting a chambers conference to clarify the par-
ticular damages issue or issues that remaih to be tried or re-tried. No
date for such a conference has yet been scheduled. '

Georgia: Burnham v. Department of Health of the State of Geofgia,
349 F. Supp. 1335 (N.Dy Ga. 1972), 503 F.2d 1319 (5th Cir.
1974), cert. denied, . U.S. » 43, U.S.L.W. 3682 (1975).

v ~

No new known developments since Sepéember, 1975 issue of "Mental .

Retardation and the Law." S

Maine: Wuori'v. Burms,* D. Ct., Me., filed Augugt 22, 1975.
Plaintiffs in this right t6 treatment suit are residents of Pineland
Center, a Maine state institution for the retarded.

2 . . _ .
Plaintiffs, alleging that the institution hag failed to meet their need
for -care, education, training and therapy in a humane and healthful




hysical 'and psychological environment, seek declaratory and injunctive
relief. .

Maryland: - Bauer v. Mandel,* No. 22-871 (Anne ArundelCounty Circuit .Ct.),

filed September, 1975.
This case was filed following the federal court abstention order in
Maryland Association for Retarded Children v. Solomen.

The complaint is virtually identical to the.federal complaint with _
emphasis in three areas: ’

1. the obligation of the state to pro&ide'less restricti@e alter-
natives; ) : ' :

. / .
2. procedural due process issues with respect to commitment and re-

tention; and .

Ll N : 4
3. the right to treatment. . : ‘

..
Alleging a failure to state a cause of dttion, défendants have filed a .
motion to dismiss. N ‘

A hearing on the motioh is not expected until the spring of 1976, In
the meantime, discovery is proceedihg. '

Maryland: Maryland Association for Retarded Children v. Solomon,
No. N-74-288 (U.S..D. Ct., Md.,). ' ..

41n April, 1975, the United States Distfrict Court entered an abstention

order. The suit has now been refiled in state court under the name of g
Bauer v. Mandel. :

Maryland: United States v. Solomon, No. N-74-181 (U.S. C. Ct., Md.),
filed February 21, 1974. , ‘

This right to treatment suit was filed by the Office of Special Litiga—
tion, Civil Rights Division, on behalf of the .United States, to redress
the alleged deprivation of the civil rights of residents of the Rosewood

Center, a Maryland facility for the mentally retarded.

. Michigan; Jobes, et al. v.;Michiéan Départmént of Mental Health, .
g )

This cdse is in a pretrial stage; however, discovery is nearly completed

No. 74-004-130 DC (Cir. Ct., Wayne County, Mich.), filed
February 19, 1975,

In an opinion dated January 24, 1975, Judge Victor Baum: .

(1) ruled that the suit would not be permitted to proceed as a class
action, but rather would be limited to the claims of the two named
Plaintiff children; : -




oy o ‘, .
L)

V3
. -
‘ (2) dismissed for lack of actual contrsbersy plaintiffs‘ claim con-
' cerning-admission to state hospitals; .

PO

‘ _ _ , ’ ;o
(3) dismissed plaintiffs' claim concerming accebs to records and docu-
ments related to resedrch and experimentation; o

(4) severed any remaining claims of plaintiff taxpayers from those of

the named. plaintiff children,.and ryled that the claims of the taxpayers

be limited to showing a genuine economic advantage and interest in the
|» discontinuance of the allegedly unlavful research and exﬁerimentation;

- -

(5) denied defendants' motions for summary judgment “on named plaintiff

schildren's research and experimentation ‘claims;
(6) " denied costs to all of the partdies. |

On November 20, 1975, plaintiffs moved for summary judgment -on the issue

» of medical reﬁgafch and’ experimentation. Plaintiffs based their motion
on the fact that administrative rules, effectuated by the State Depart-
ment of Mental Health in August, 1975, affgrd plaintiff children full
‘relief. Plaintiffs seek judgment so that they will be protected if
action is later taken to rescind the administrative rules.

s ' o, . : ! L3
R.330.7021, Research or treatment procedures which place recipients at >
risk, is reproduced below: . )

(1) A réEipient shall not be the subject of a. medical or-social re-
search .or treatment procedure if the research or procedure places subject
at risk, unless the requirements of this rule are met to insure the -
protection of the recipient. N ' :

+(2) As used im this rule: ) . . ‘o
) ~ ‘ w . !

(a). "Subject, at risk" means an individual who may be exposed to )
the possibility;gf injury, includihg physical, psychological, or social
injury, as a consequence of participation as a subject in research or as
a consequence of a treatment procedure which departs from application of
established and accepted activities necessary to meet the indivudal's
needs, or whith increases. the ¢rdinary risks of daily life, including
the recognized risks inherent in a chosen occupation or field of service.

(b) "Medical and social research or treatment procedures which
Place subjects at risk" include not yet accepted -or established pro- *
cedures, accepted and established procedures used in a manner other thah
‘recommended or Prescribed, behavior modification involving use of
ncxious' or aversive stimuli, electric shock, ldbctomy, or other psycho-
surgical procedures, and organ transplants or other surgical procedures
which are of other than.therapeutic benefit to the recipient.
¢3) Research or procedures which place-a subject at risk shall not’be
conducted or sponsored by a provider unless a committee established by
the facility director has reviewed and approved the activity,

10 o

‘15




4 . c
% L. 7/

-
v
Q /s

(4) A recipient?ahali be the’ subject of a medical or social research or
treatment procedure which place him at risk only if he is 18 years of N
age or over and coﬁpggéht;?wiﬁﬁ his éxgéﬁss and informed consent, and
with an opportunity for.consultation with degal counsel and independent

- medical specialisgs. Pﬁopdsed“resgarcﬁior'procedurES'meeting the defi-
nition in rule (Zb%kghall be peyiewed and approved by the® committee:
before conseng, is sought. YL . . ' . .

N ms‘« -— s

[ . - - %o v 0 -o. ¢ .

(5) Recipientsg&ﬁ%%ékfreeddm1§n& Eigﬁt? are, or potentially are, sub~

jected to limitatiod “may not be subjects of res€arch unless a proposed
activity is related to the‘etiolagy,’péﬁhogenesis, prevention, diag-
nosis, or treg}ﬁén;ﬁoﬁ_méntﬁl,digability\o} retardation or the man-

. agement, trainipg,&drngghapilibiﬁionfbf,the mehtally disabled or re-
tarded and seeks inforﬁéflbﬂ'wbikﬁ céﬁnpt be obtzined from subjects who

" are not recipients. ThaF

R Y
. wd .
(6) A review committedighall:’ ToTe e :

N ,.«_" " : . " 5 -

(a) Determine whether sdBjéQts would’bé placed at risk, and, if
risk is involved, whether: o

(1)  Risks are outweighed by the éum of the berm&fit to sub-
jects and the importance of the knowledge to be gained and thereby
warrant a decision to allow subjects to accept these risks.

.. . . N A .
(11) Rights and welfare of subjects shall be adequately pro-
. 7 ‘tected. . :
(iii) Legally effécgive informed conseﬁ; shall be obtained. '

. . (iv) Conduct of the activity shall be reviewed at.timely S,
intervals. ' o
7 :

(b) Be composed of not less than 5 persans with varying back-
grounds sufficiently qualified through experience and expertise to
ascertain the acceptability of proposals in-terms of organizational
commitments and regulations, applicable law, standards of professional
conduct and practice, and commurity attitudes. >

(c) Not review an activity in which 1 member has a conflict of
interest, unless that member limits his activities in the proceeding to
providing information requested by- the committee.:

(d) Not consist entirely of employees of ;heforganization or of a/
single professional discipline. : // v

(e)- Be identified to the director of the dgbartment'and the gov- -,
ernirdg body by name; earned degrees, i1f any; position or occupation; :
representative capacity; and by other pertinent ipdications of exper-
jence.such as board certification and licenses. ey

1 .
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.
(f) Provide for periodic reviews not less than annually of ongoing
research or procedures which place the subject at- risk.

i(é) Determine that an application or proposal contaiﬁg adequate

% procedures for selection of subjects, securing consent, protecting con-
' fidentiality, and monitoring continued subject participation, through a
consent committee.

.
+ -
.

~(7) The director shell”establish a consent committee which shall:
(a) Include sufficient members who are unaffiliated with the pro-

posed résearch or procedure. -

(b) Include sufficient members who are not engaged in research, or
pracedures.which place subjects at risk. ’

(c) 6versee the process by which subjects are selected dnd con-

sents secured, .

(d) Monitor progress of the activity inc}uding,regular visits to
the activity site. C H . .

' (e)’ Insure the continued willingness of subjects to participate
\} and intervene on behalf of 1 or more subjects if conditions warrant.
. (£) Carry‘but such other duties ‘as.the governing body ‘may pre-
scribe, : ’ ) ‘
N . ,

(8) "Documentation of informed consent for research or procedures which
place subjects at risk/shall include: - . 2

rd

. L

(a) Evidence of a subject's assent to participation, when in the

* . Jjudgment of the codent committee he has sufficient mental capacity to %
understand what gs proposed and to express an opinion as to partici-

pation even though not capable of legal consent. )

“ (ﬁ) Written summaries which have received prior appfoval by the
committee of what 1s said to the subject in seeking consent and a copy,
eigned by the person obtaining the consent and by a witness [sic].

€c) Records which include sample copies of the consent form and of
the summaries as apprpved by the committee.’
(9) Copies of documents related to initial,and'periodic review, by
review or consent committees shall be retained by the ‘provider.

{10) 'Research related ‘information which identifies recipients shall only
be disclosed in a manner consistent with disclosures of confidential

. information as specified in section 748 and 750 of the act and rule
7051, : .

12
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T (11) A recipient shall not be subjected to a behavior modification
program designed to eliminate a .particular patte; of behavior without
prior certification by a physician wha has exami ed the fesident and has
found that such behavior is not caused by, a physical condition which
could be '‘corrected by appropriate medical procedures.

\ 4%
&4

Minnesota: Welsch v. Likins, 373 Fs Supp. 485 (u.s. D. Ct. y Minn., ¥
» 1974).

Defendant's motion requesting a’'three-judge court was ‘argued op August 22
i?7§. It is still under advisement by_the court.

A further evidentiady hearing is scheduled for November 17, 19f5 to
determine whether conditions at Cambridge State Hospital warrant further
relief. “ :

Mississippi: Doe v. Hudspeth, No. J 75-36(N) (U.S. D. Ct., S.D., Miss. j,
. .. filed February 11, 1975. ’

l

. Discovéery hag been completed. A conference was “scheduled for November 14;
1975 to set a trial date. ‘ kR
RV ) | _
Elntana: Unitea States v. Kellner, Civil Action No. 74-1-138-BU
. ! . (U.s. D. Ct., Mont.), filed November 8, 1974.

No new developments since Séptember, 1975%issue of "Mental Retardation
and the Law." .

g
L d
-

Nepraska: Horacek, et‘aﬂ v. Exon, et al., Civil Action No.
‘ CU 72-C-299. Preliminary order, 357 F. Supp. 71 (D. Ct., ,
) Neb. 1973). . :
. (- .
The parties entered into a,propOsed settlement agreement in August which
is awaiting court approval. : -

’ ’ <

-

" The settlement agreement provides, inter alia, that

R Mentally retarded persons have Feddral Constisutional rights to
adequatg care and habilitation, on an individualized basis, that will
provide a maxfmum opportunity to realize normal 1iving and to cope with
the environment;

. . '
.

{ 2.. A five-member panel shall be established to prepare a plan of
implementation]

'3.' An evaluation team shall be created to review the programmatic
needs of each resjident of Beatrice State Home;

4, A statewide.plan shall be established for supplementing present
communtity-based programs;

K N\ .
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5. A seven-mémber Consymer Advisory Board shall be created to par-

ticipate in formulating goals and long-range plans for the treatment of
. the mentally retarded in Nebraska; ‘

] .
U S
B

!
~ ¢

6. The resident population at the Beatrice State Home shall be réduced
to 250 reggdents or less within three years of the date of entry of the.
decree.

rd

Pennsylvania: Helderman v. Penhurst State School and Hospital, No. '
74-1345 (%~8. D. Ct., E.D., Pa.), filed May 30, 1974. ’ J

Argument on défendants' motion to dismiss has not~yet'been scheduled.
A motion to compel interrogatories,is also pending since defendants have
resisted portions pf discovery. : \\\¢

/
The mé6tion of the Pennsylvania Association for Retarded Children to
intervene as a’ party plaintiff has been granted.
P ¢ .
On a protection from harm theory, plaintiffs filed a motion for a pre- ‘
liminary injunction to enjofn the acceptance of "street-wise" retarded ’
delinquents as fésidents at the Penhurst facilit It was plaintiffs |
“ position that such individuals were threatening , he safety and pre-
-venting the treatment of other Penhurst residents:and were themseE&es
being denied appropriate treatment since they were more suited to nédn-
institutional treatment. The parties stipulated to the facts, and on
October 2, 1975, a preliminary injunction wés entered »
Tennessee: Saville v. Treadway, Civil Action No. Nashville 6969 (U.S.
D. Ct., M.D., Tenn) Decided March 8, 1974 Consent -
Decree, September 18, 1974. ' .
\ ,
On January 20, 1975, the Tennessee Department -of Mental. Health submitted 0
to the court its deinstitutionalizatie;-institutional reform plan.
In March 1375, plaintiffs filed a motion to reset the case an grounds
that the plan failed to implement the consent agreement and that it
failed to return residents to the community at a sufficiently expe-'»
ditious rate.

)

Plaintiffs motion was denied by the court.

+  Washington: Boulton v. Morris, No. 781659 (Superiorf}t., King County,
‘Wash.), filed June, 1974. % /

f\\ The case 1is still in a pfe-trial stage.'

Washingtonﬂ/ Preston v. Morris,. No. 77-9700- (Superior €t.), King Coﬁhty,
. g Wash.), filed April 23; 1974,

. Trial is tentatively set for February or March, 1976.

14
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Washington; White v. Moxris;INos. 67488 and 68250 (Superior Cct., King

County, Wash ) » decided August 1, 1975. ‘>'
The civil action for writ of mandate against the Secretary of the De- .
partment of Social and Health‘Setvices was consolidated with the crim—
inal aétion.

v
.

On August 1, 1975, following a hearing ‘and after evaluating Mr. Whitels
.treatment needs, the court ordered the Department of Social and Health
Services to pay for all costs-of My. White's treatment at Victoria
Village, a private, residential treatment program for’ retarded and
emotionally disturbed young people. The court also authorized the .

~

Department to transfer Mr. White to the Cove, yet another treatment \
" program,; but ruled that should the istate elect to transfer, a {ransitién

period of no more than 30 days nust be utilized}

The court based its decision on statut@ry and constitutional'rights te
treatment, combined with a finding that the state's own progréms fail to
meet minimal constitutional standards wilth. respéct to Mr. White '8 treat-.

menf needs. , ' : : /-

. \ . ) ¥ 4
The Department has<appea1ed the trial court's decision to the Washington

. State Céurt of Appeals. Pending appeal, money to cover the’%ost of

treatment ig being deposited with the clerk of ‘the court.

H

H. V FING . » 5 N

New Jersey _Qarroll, et al v. Gobb, et al., Civil Actfon No. * .
. \ L-6585 74-PW (Superior Ct., N.J.), decided November, 1974

'
Oral arguments before the Appellate Division were heard on Octoher 27,
1975. 0 .

) . , g‘ o ) " -
I. ZONING , . l L "

YO
»

.

[} . ! ' .

Florida: City of Temple Terrace v. Hillsborough Association For
Retarded Citizens, Inc.,* 44 U.S.L.W. 2189 (Fla. Ct. App. 2d
District), decided October 10, 1975.

14 Q‘ . )

In this case the trial court entered a judgment in which it found that

even though a privately owned home for the retayded was contrary to the

*

“city's single-family residential zoning ordinance, the ordinance could

not be enforced against the facility because its activities partook of
the sovereign immufity of the State of Florida. Evidence at trial’
indicated that any retarded individual wha. is a client of the Divigion
of Retardation, Department of Health and Rehabilitative Services is '
eligible to receive services at the home, and that the home 1is paid by
the.Division for each retarded person housed there. The evidepnce fur-
ther showed that no application was made to the city for a zoning vari-
ance and that there were other areas in the community where the center

15 ‘31
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could have beep establishédrwithout violating the zoning ordinances.

The Florida Court of Appeals reversed the trial court decision.
ing a "balancing of interests”

< \

L]

-t

. use,

-

,Employ-

test, the court held:

"When the state 1egi§1ature-islsilent,on.the subject’, the

éovernmental/unit seeking to use land contrary to applicable zoning

regulations should have the burden of proving that the public

_interests favoring the proposed use outweigh those mitigating

against. a use not sanctioned by the zoning regulations of the host
government.:)under normal circumstances one would expect the agency
te first approach the appropriate governing body with a view

toward seeking a change in the applicable zoning or otherwisé N ’ig\y

obtaining the proper approvals necessary to permit the proposed X

" . - K . - ’ X . - T '3‘5__
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II. CLOSED CASES REPORTED IN EARL?ER ISSUES OF "MENTAL RETARDATION
AND THE LAW"

- A. ARCHITECTURAL BARRIERS

District of Columbia: Urban League v. WMATA, Civil No. 776-72 (U.S. .. /
D. Ct., D.C.), decided October 9, 1973. ’ .

‘ Maryland: " Disabled in Action of Baltimofe, et al. v. Hughes, et
*al., Civil Action No. 74-1069-HM (U.S. D. Ct., Md.). *

Onhio: Friedman v. County of Cuyahoga, Case No. 895961 (Court of -
Common Pleas, Cuyahoga County, Ohio), consent decr€€ entered
November 15, 1972.

B.  CLASSIFICATION ) -

[

California: Larry P. v. Riles, No. C-71-2270 (U.S. D.,Ct., N.D.,
Calif.), preliminary injunction order, 343 F. Supp. 1306

C - (1972), affirmed, 502 F.2d 963 (9th Cir. 1974); supple=
] ~ ' mentary order, December 13, 1974.

. - 3 A .
Louisiana: Lebanks, et al. v. Spears, et:al., consent decree,
' - 60 F.R.D. 135 (U.S. D. Ct., E.D. La. 1973). .

3
5 N N B e~
.

. C.  COMMITMENT . ,
COMMITMENT

J Indiana: Jackson v. Indiana, 406" U. S 715 (1912) : )
West Virginia: State ex, rel. Miller v, Jenkins, No. 13340 (Supreme
t. of Appeals, W.Va. at Charleston), decided
March 19, 1974. :

- N

Wisconsin: State ex rel. Matalik v. Schubert, 47 Wis.2d 315
204 N.W.2d 13 (Supreme Ct., Wis. 1973).

Fadl .
.

. Wisconsin: State ex rel. Haskins w. County Court of Dodge County,

- 62 Wis.2d 250, 214 N.W.2d 575 (Supreme Ct., Wis. 1974). P

-

.

. D. CUSTODY

Georgia: - Lewis v. Davig; et al., Civil actdon No. D-26437
(Superior Ct., Chathamb00uhty, Ga.), decided
July 19, 1974.

e Xe .
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E.  EDUCATION

4 \

Flovrida:

Florida:
Florida:

Kentucky:

‘Maryland:

t

New York;

St . .

In the Interest of Joyce McDonald, Melissa McDonald, Children, -.

and the State'df Iowa v. David McDonald and Diane McDonald, v

Civil‘Actéon No. 128/55162 (lowa Supreme Court, October 18,
1972). v . - ' . S

\

In the Interest of George Franklin Alsager, et al. and

the State of Iowa v. Mr. and Mrs. Alsager, Civil Action R

California: + Case, et al. y. State of California, Civil A¢ ion No.
Coégecticut: Kivell v. Nemoitan, et‘al., No. 143913 (Superior Ct.,

District 'of‘Columbia: Mills v. Board of Education of the District

No. 169/55148 (Supreme Court of Iowa, October 18, 1972).

~

101679 (Superior Gt., Riverside County).

Fairfield County, Conn.), decided July 18, 1972.

. of Columbid, 348 F. Supp. 866 (U.S. D. Ct.,.
D.C. 1972).' Supplemental Orders on Contempt A
and Master, March and July, '1975. (

Florida Association for Retaraed Children, et al. v. State

Michigan:

Board of Edpcac;on, Civil Action No. 730250-CIV-NCR (U.S. ‘
D. Ct., S.D., Fla.).

Florida ex rel. Stein v. Keller, No. 73-28747 (Circuit Ct.,
Dade County, Fla.). . . ‘ * .
Florida ex rel. Grace v. Dade. County Board of Public
Instruction, No. 73-2874 (Cir. Ct., Dade County, Fla.).

Kentucky Association for Retarded Children v. Keﬁtgcky,
No. 435 (U.S. D. Ct., E.D., Ky.), consent decree, -
November, 1974. : ’

Maryland' Asgociation for Retarded Children, Leonard Bramble
v. State of Maryland, Civil Action‘No. 720733-K (U.S. D. Ct.,
Md.). In the Maryland State Court,, Equity No. 77676 (Circuit
Ct. for Baltimore County), decided April 9, 1974. ' '

N

Harrison, et al. v. State of Michigan, et al., Civil Action

No. 38557 (E.D., Michigan).

Reid v. Board of Education of the City of New York,

No. 8742 (Commission of Education for the State of New
York), decided November 26, 1973. Federal Court Abstention
Order, 453 F.2d 238 (2d Cir. 1971).

18 . g
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North Carolina:  Hamilton v. Riddle, Civil Action No. 72-86, (Charlotte
~ . Division, W.D., N.C.). ' : -

-—

North Dakota: In re G.H., Civil Action No. 8930 (Supreme Ct., N.D.),
decided April 30, 1974. °

Pennsylvania: Pennsylvania Association for Retarded Children, et
al. v. Commqnwealth of Pennsylvania, et al.,
344 F. Supp. 1275 (3-judge Court, E.D., Pa. w71).

West Vingnia: Doe v. Jones (Hearing befare the State Super%g-
* tendent of Schools), dectded Jaduary 4, 1974.%

Wisconsin: Marlega v. Board of School Directors of City of
, - ‘ 'Milwaukee, Civil Action No, 70C8 (U.S. D. Ct., E.D.,
' Wis.), consent decree, September, 1970,
Wisconsin: Panitch, et al. v. State of Wisconsin, Civil /Action
No, 72-L-461 (u.s. D. Ct., Wis.).

Wisconsin: State of Wisconsin‘ex‘rel.-Warren v. Nusbaum,
- . Wisc.2d , 219 N.W.2d 577 (Supreme Ct., Wis.

1974). . AN
. ’ L) ) * -

4
F. EMPLOYMENT

District of Columbia: Souder, et al. v. Brepnan, et al., 367 F. Supp.
808 (U.Ss. D. Ct., D.C. 1973).

Iowa: Brennan v. State of Iowa, 494 F.2d 100 (Sth Cir. 1923).

Maine: = Jortberg v. Maine Departmept of Mental Health, Civil Action
No. 13-113 (U.S. D. Ct., Mhine), consent decree, June 18,
1974.

ﬁissouri:fEmployees of the Department of Public Health and Welfafe,
State of Missouri v. Department of Public Health and
Welfare of the State of Missouri, 411 U.S. 279 (1973). 5

Tennessee: Towvnsend v. Treadway, Civil Action No. 6500 (U.S. D.
- Ct., M.D.§ Temn.), decided September 21, '1973.

‘G: GUARDIANSHIP

Connecticut: Albrecht v. Carlson, No. H-263 (U.S. D. Ct., Conn.),

filed December 13, 1973.

i
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Connecticut: McAuliffe v, Caflson,a377 F. Supp. 869 (U.S. D. Ct.
Conn. 1974), suppleméntal decision, 386 F. Supp. 1245
(u.S.. D. Ct., Conn. 1975).

Pennsylvahia: Vecchione v. Wohlgemuth, 377 F. Supp. 1361 (U:S D.

Ct., E.D., Pa. 1974).

H. PROTECTION FROM HARM

° ~

New York: New York State Asspciation for Retarded Children v. Carey,
393 F. Supp. 715 (E.D. N.Y._1975); 357 F. Supp, 752 (E.D.
N.Y. 1973). : :

.

New York:. - Rodriguez v. State, 355 N.Y.S.2d 912 (Court of Claims
1974) . ' -

Pennsylvania: Janet D. v4 Carros, No. 1079-73 (Court of‘Common Pleas,
Allegheny County, Pa.); decided March 29, 1974.

. £
i N
I. STERILIZATION

Alabama: Wyatt v. Aderholt, Three—judge'District Court Order,
) Janyary 20, 1973; District Court.Order, January 8, 1974.

California:  In re Kemp , 43.Cal. App. 3d 758 (Coumt of Appeals, 1974).

Missouri: In re 'M.K.R. , 515 S.W.2d 467 (ﬁupreme Ct., Mo. 1974).

Wisconsin: In re Mary Lou{se Anderson (Dane County Court, Branch I,
Wis.), decided November, 1974.°

-

J. TREATMENT

Alabama: Wyatt v. Hardin, 325 F. Supp. 781 (M.D. Ala. 1971), 344
F. Supp. 1341 (M.D. -Ala. 1971), 344 F. Supps 373, 387 (M.D.
Ala. 1972), aff'd in part, modified.in part sub nom. Wyatt
v. Aderholt, 503 F.2d 1305 (5th Cir. 1974).

California: Revels, et al. v. Brian, M.D., et al., No. 658-044
(Superior Ct., San Francisco). '

Hawaii: Gross, et al. v. State of Hawaii, No. 43090 (Circuit Ct.,
First Circuit, Hawaiti).

Illinois: Nathan v. Levitt, No. 74 CH 4080 (Circuit Ct., Cook County,
111.), cousent order, March 26, 1975. -

Illinois: Rivera, et al. v. Weaver, et al., Civil Action No. 72C135.

20
Fa v
)




. - . , -
/

,T1linois: Wheeler, et al. v. Glasg, et/al., 473 F.2d 983 (7th Cir.
S 1973). :

b

L]

Massachusetts: Ricci, et al. v.- Greenblatt, et al., Civil Action
- . No., 72-469E (u.s. D. Ct., Mass.), consent decree,
o November 12, 1973. :

)

-

Missouri: Barmes, et al. v. Robb, et al., C.A. No. 75CU87-C (U.S. D. .

S Ct., W.D., Mo.), filed April 11, 1975. .
- Ohio: Davis v. Watkins, 384 F. Supp. 1196 (U.S. D. Ct., N.D.,
' - " Ohio 1975). ) : - ‘

: , . N
": Pennsylvania: Wal}eriv.'Catﬁblic Social Services, No. 74-1766 (U.S. '
i R. Ct., E.D., Pa.), .

" K. ZONING | e .

Galifornia; Defoe v. San,Francisco'Planniqg Commission, Civ. No.‘ S

- 130789 (Superior Ct., Calif.). ' '
. / T ,
Michigan: Doe v. Damm, Complaint No. 62%(U.S. D. Ct., E.D., Mich.).
Minnesota: Anderson V. City of Shoreview, No. 401575 (D. Ct.,
Second Judicial District, Minn.), decided June 24, .
1975. _ e . .
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